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In the Wailer of

Schenng Plough Corporalion,

a corporation,
BPocket No. 9297

Upsher Smith Laboratories, Ing.,
a corporation,

and

American Home Producis Comporation,
a corporation

AMERICAN HOME PRODUCTS CORPORATION'S MOTION SEEKING
LEAVE 1O REQUIRILTTIAT ALY BRIEFING REGARDING ITS MOTION FOR
FROTECTIVE ORDFER BE FILED UNDER SEAL

Bespondent Amenican Home Products Corporation {“AHP™) respectfiully moves for un
order allowing it Lo file under seat a motion for protective erder and accompanying exhibits.’
AHP alzo requests that this Court order that all boecling on AHP's motion be filed under seal,
The motion relates io cerain attarmey-client privileged and work produoct documents that AHP
recently discovered bad been madverently produced lo the stafT al (he Bureao o Competition
during the Federal Trade Commission’s (“FTC™) pre-Complaint investigation of thas matter.
AHP has regquested complaint counsel and the other Respondents Lo retum the wadvertent]y
produced matarials, but complaint counsel have retiased 0 do so absent 4 court order. Asa
result, ALIP has prepared and is ready to file a metion for profective order, which attaches the

madvertenlly produced documents as exhibits and which requests that this Conrt order complaint

' Cornplaint suunsel and counsed for e othier Respotdents have been contacled aud do not oppose AHP s request
{0 file its metion for proleclive order and sceonpanying exhibits under seal.



counsel to, irter afia, immediately retumn fhe inadvertently produced privileged materials to
AHP. Iis pecessary for all bnofing on AHP's motion lor protective order fo be under scal to
prevent any further disclosure of attorney—<lient privilered and work product information.
AHFg Intercst in protecting from farther disclosure the privileged and confidential information
outweighs any interest the pubiic may have in kecping the bricfing on AHP*s motion unsealed.

Accordingly, this Court should grant ALLP's maotion and enter an order requiring thal all
briefing on AHI"s motion for protective order be filed under scal. Because AHP’s molion for
protective onder reforcnces and attaches documents which AHP claims is privileged (rom
discovery, AllP further requests that this Courl relieve AHP of the Rule 3.22{a) requirement that
it file its motion for protective order and exhibits with the Secretary of the Commission.
Altematively, if this Courl deems that AHP must fle iis inolion and exhabits with the Secretary,
AHP seeks an order requiring that all briefimg on AITP’s motion be filed with the Scoretary in
Bwvo versions: a non-public, confidential version and a redacted, public version.

BACKGROUND

Cn June 25, 2001, complainl counss] served counsel for AHP with a Rule 3.33{c) Nolwee
of Deposition, which required AITP 10 produce a witiess Lo testify about six documents, five of
which are protected from discovery by the attorney-clicat povilege and the work product
docinne. see Nolice of Deposition, allached as Exhibit [. AHP’s counscl has notified complanl
counsel that their deposition notice relates to inadvertently produced privileged documents and
dentanded that complaint counssl return these documents.  See Letter from: Cathy Floffinan to
Andrew Ginsburg, dated July 20, 2001, attached hereto as Exhibit 2. Afler an exchange of
further correspondence, complaint counsel, on Jely 27, 2001, refused to return any of the

inadvertenly produced documents, claliming, among olher ihings, fhal there “is no credible



argument that the documents were disclosed inadvertenily™ and that AHP had waived any
privilege. See Letier of Bradley Adbert to Cathy IToffinan dated July 27, 2601, attached hereto as
Exhibit 3. Tn their July 27" leiter, complaint counse! statcd that they expected AHP o sither
produce a deposition witness or petition the court for a protective order.

Tn response to complaimt counsel’s July 27 letter, counsel for AP has prepared a
otion for prolective order. It ihiat motion, AHP explaing why it is caftitled lo a retum of Lthe
mnadverienily prodoced documents, AHD also atiaches lhe inadvertently produced documents as
exhibits to its motion. AHP does not want to risk further disclosure of the inadvertently produced
dacumenis, of informatton conlained therein, by disclosing: (he documents or information in a
public filing, Accordingly, ALIP has filed this wnopposed Motion.

ARGLMENT
THIS COURT SHOULD SEAL THE MOTION FOR PROTECTIVE ORDER AND

ACCOMPANYING EXHIBITS AND RELIEVE AHP OF ITS OBLIGATION TO FILE
THE MOTION AND EXHIBITS WITH THE SECRETARY

A. This Court Has The Power To Grund The Relicf Sought By AHDP

It is well cstablished that *{a] Court has discretionary power to control and seal, if

necessary, records and files in its possession.” Crystal Grower's Corp. v, Dobbins, 616 F.2d -

458, 461 {10th Cir, 1980); sce, ¢.g., Nixon v. Warner Communications. Inc,, 435 1.5, 589, 598

{197%). Conpress vested this Clourt with the discretionary authority 1o seal records filed during
an administrative proceeding. Section 556(c)(5) of litle 5 of the United States Clode and the
conforming Rule ol Practice, Rule 3.42(c¢), make clear that this Court has broad authonly “to
consider and rule upon as justice may require, all procedural and other motions appropriate in an
adjudicative procceding . . .” and “to take any action authenzed by the rafes.” Pursuant e

Rule 3.3 1{d} 1), “the administrative law judge may deny discovery or muke any erder which
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justice requires fo protect a party . . . from annoyance, embarrassment, oppression . . ..

(emphasis added).

The broad authority granted to this Court by Congress and pursuant to Rules 3.42(c) and
3.31(d) neccssanly includes the power to scal records thal conlain privileged and confidenhial
information, the digclosure of which would greatly prejudice the party filing the documents with
the Court. This is cspecially sa given that the only materials that this Court must make availahle
for pubhc inspection and copying pursuant to the Admmistrative Procedure Act are “final
opinions and orders.” Sec 5 U.S.C. § 552{a)(2); sce also Rule 4.10(a} (providing that various
types of privileged and confidential materials, including any materials oblained through
compulsory process dunmge an FTC investigation, arc not required to be made public.)

Pursiant fo Hule 3.31, this Court also has the power to dispense wilh the requirement that
all briefing on AHF s motion for protective urﬁer be filed with the Secretary of the Commiszsion.
Rule 3.22(a) requires that all writlen tnolions and responses be fled with the Secretary.
Docaments filed with the Secretary are available for public inspection. {(rven that the Secretary
posts filings on the Cotnmiszion’s website, documenis (led wilh the Scerefary are now available
fo the general public at the click of & finger. AIIP is in need of relief from this rule because it
caunot risk a further disclosure of the privileged and confidential material that 1l secks lo protect
through 1ts motion for prolective order. A further disclosure of (his confidential and privileged

information ahvionsly would greatly prejudice AHP. This Court can eliminate this prejudice by

dispensing with the requirement that briefing on AHP’s motion be liled with the Secretary. It

* As clarified by amended Rule 3.46(c) concerning in camera treatment, “metions that scck prefmal or procedural
mulings, and that contain confidential matter, showld be handled 1nder the procedures for protective orders .7 e

Hule $31{d). See Hule 1.46(c).
? Birle 3. 23(a) provides in pertinent parl shai “All woiten moetions shall be filad with the Secretary of the
Comrmission.. "



should do s0. In the altemmalive, if this Court is not mclined to dispense with the requirement thal
bricfing on AHP’s motion be tiled with the Secretary, AHP sceks an erder requiring that a]
briefing on AHP’s molion be filed with the Secrelary in two versions: a non-public, confidential

version and a redacied, public version.

B, Courts Routinely Scal Records Containing Materials Protected 3v The Atformey-
Client Privilege And The Work Product Doclrins

The o[icial records of all courts are generally made available for public inspection nnless
a party can demonsirate that there are countervailing interssts sulficiont to eulweigh the public’s

Inlereet 1o access. See Cryslal Grower's Corp., 616 F2d al 461. In exercisin £ Us discretion to

sedl court dociments, & court must weigh the interest of the piblic in havinp focess to the
dociments against the inferests advanced by the partics in having the documents sealed. See 1d.
In performing this balancing lest, courts have roulmel y held thal & party’s interest in preserving
the attomc}r—cl.imt privilege and the work prodaoet docirine outweighs the more gonerad inferest
of the public in having access to information filed with the court. See id. at 402; see also, In re

Agent Orange Product Liability Liligation, 98 FR.D. 539, 545 (E.D.N.Y. 1983} (“Where

unsealing of documents might raveal material govemed by the work product privilege or the
confenis of communications between an attomey and clienl might be disclosed, the public
ttcrest in protecting those privileges would take precedence over its miteresi in inspecting and

copying court records.”™); accord, Inre M & [. Business Machine Co. v. Hank of Boulder, 161

B.R. 682, 692 (D. Colo. 1993); Croskey v. Lnited Btaies, 24 CL Cr. 420, 426 (CL CL 1991
The holding in Crystal Growers is particularly instructive. i that case, the plaintifis
withbeld 845 documents from discovery on the gronnds that they were protegted from discovery

by the attorney-client povilege and the worlt product docirine. Crysial Growers, 616 F2d al



459, The tnal judge ullimalely mled that any claim of privilege had been waived by the fling of
the lawsuit, See jd. at 460, The court also enlered a prolective order stating that the plaintifts
swere only required to produce the documents to the defendants in the lawsuit and which
olherwise treated the documents as conlidential. Sce jd. The (rial courl kepl the §43 documents,
as well as the motions and distict court opinion discusaing those documents, under seal. Sce id.
On appeal, the appellae court kept under scal the parts of the appcllate record that had besn
sealed by the trial court. See id. Following the appeai, the appellate court retumed the appeilate
record under seal to the district courl, bul ordered that the appcliale bricts, the joint appendix and
the amended docketing statement -- all of which appavently contained refercnces to the privileged
and confidertial information — be unscaled twenty days after the records were relumed 1o the
district court. See id. at 460-61. Plaintiffs moved for a reconsideration of that ruling. See jd. at
451, The appellale court teversed 1ts decision to unseal portions of the record, roasoning that
plaintiffs had a “significant interest™ in preventing public disclosure of the documents at issue.
Sceid. Inso holding, the courl reasoned that unsealing the dﬂcume_nts at issue would result ina
disclosure of attomey-client pnivileged and work product protecled mformalion and therefore
vwrould “elfectively nullify™ (he plaintifts’ claim of pliviicge withoilf a hearing on the merits. Sce
1d. The court lurlber reasoncd that unsealing the records would make the privilegcd_au{_l
confidential communications accessible to plaintiffs in pending anhitrust actions against the
appellants even thoupgh such information would not otherwise be digcoverable in the aniiirust
actions abscnl a determination in those actions that the documents were not privileged. See id.
As with the appellants in Crystal Growers, AIIP has a significant infcrest in preventing
public disclosure of the privileged and conlidential information that 11 seeks to protect through ils

matien for prolective order. I AHP is required to file the motion and corresponding cxibits
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unscaled, AHP s clarms of privilege and conlidentiality would elfcctively be nullificd withoul a
hearing. This would greatly prejudice AFIP. Accordingly, 48 in Crystal Growers, AHP’s interest
i protecting its privileged material from further disclosure outweighs any general interest the
puklic may have in obtaining access fo these documents, AHP's motion and exhibits, as well as

all briefing on that matian, should, therefore, he sealed.
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CONCLUSION

Applying the well-established precedent cited above, this Court should utilize the power
granted to it by Congress and pursuant to Rules 3.31(d) and 3.42(c) and order that all baefing on
AHP’s motion for protective arder be {iled under scal. This Court alse should order tlat all
briefing ou AHY niotion for protective order [s not required to be filed with the Secretary of the
Commissior. In the altemal.iva, AHP seeks an order requiring Fhaf. all brieling on AHP's motion
be filed with the Secrefary in two versions: a non-pitblic, confidential version and a redacted,

public versior? Tu hold olberwise, would greutly projudice AILP.

Dated Scptember J_:t, 2041

Eospect ully Submatied,
Tiliot Feinberg Michael N. Schn
AMARICAN HOME PROIDUCTS Domma F. Patterson
CORPORATION Caihy A. Hofliman
Five Giralda Farms David M. Orta
bladison, NI 07940 ARMNOLD & POETER
($73) 660-5000 555 Twelfth Street, N.W.

Washington, D.C. 20004
(202) 942-5000
Allomeys for AOP

! As dislinguished trom the i camera context, here does not appear to be amy explicil authonly within the mles
autherizing AHP to filo a confidential, non-public version of its mofion for protoctive ordor with the Secrotary
duiing the pretrial phase of the caze. Amended Rule 3.22{b} provides for the filing of a redacted, public version and
2 confidential, non-public varsion of motions o certaln eopumerated circumstances. See Rule 3. 2Xb), Tt is uot ¢legr
that the enumerated circutnslanees sol forth 1o that rule apply 0 AHP's moticn for prolective vrder. Bocausc thore
sprpeard 1 be uncertainly withio the mules rozarding this ssus, AHP secks leave for Its allomatve rolic.



TUNITED S§T'ATES OF AMERICA
BEFORFT. THI. FEDERAL TRADE COMMISSION

I the Matter of

Schering Plough Corporation,
a cOoTporation,
Docket No. 9297

Upsher Smith Laboralones, Inc.,
a corporation,
and

American Home Products Corporailon,
# COrporation

R I W T . M S A L N

CERITEICATE OF SERVICH

I, Emily M. Pasqumclli, hereby certify that on Seplember 17, 2001, I caused American
FTome Products Corporation’s Motion Seekiny Leave To Keguire That All Briefing Regarding Its
Motion for Protective Order Be Filed Under Seal to be served upan the following persons as

followrs;

Two puper copies by hand delivery ta:

LTor. D). Michae! Chappell
Admmisirative Law Judgs

Federal Trade Commission

Eoam 104

600 Pennsylvania Ave,, NW.
Washingion, D.C. 20530 (2 copies)

The paper original and one paper copy by hand delivery and one electronic copy to:
Office of the Secretary

Federal Trade Commiigsion

Room 11-13%

GO0 Pennsylvama Ave, MW,

Washington, D.C. 20580 (ongina! and 1 copy)

Onc paper copy by hand delivery fo;
Karen i, Bolcat




l‘ederal Trade Commission
601 Peonsylvama Ave., MW,
Room 3115

Washington, [vC. 20580

Fax (202) 326-3384

Laura 5. Shores

Howrey Simon Amald & Wihele, LLP
1299 Pennsylvania Ave., N.W.
Washingion, DnCL 20004

Fax (202} 383-6610

Christopher Curran

Whitc & Casc, LLF

601 Thirizenth Streat, NUW.
Washington, D.C. 20005
Fax (202) 639-9335

Tmily M. Pasquinclld

** Admiilad o fhe New York Bar
only. Practice supervised dircctly by
aclive tnembers of the DA Bar.




UMITED 5TATRS OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGION, [.C 20580

Bureau of Competition

Andrew 5, Ginsburg, Esg.
Direct Jial: 2523263108

June 25, 2001

Vin Federal Express and Llectranic Mail

Cally Hollinan, Fsy.

Amold & Porter

555 Twellth Strecl, N'W.
Washington, 12.C. 20004-1206

Re:  Federal Trade Commission v. Schering-Plough Corporation, et al

Docker No, 9297
Dear Calhy:

On hehall of Complaint Counsel, Thave enclosed a capy ol the Nolice of Deposition. 11
you have any questions or concerns, do not hesitate to call me at 202-326-3108.

Sincerely,

s M-t

Andrew 8. Ginsburg, Fsq.

Enciosure

cc: laura & Shores, [lzq.
Chnistopher M. Cunran, Esq.



UNITED STATES OF AMERICA
FEDERAL TRADRL COMMISSION

1n the Maitter of

SCHERING-PLOUGH CORPORATION,
& corporation,

UPSHIE-SMITH LABOBRATORIES, INC.,
a corporation,

and

AMERICAN FIOME PRODUCTS
CORPORATION,
a corporalion.

Docket Mo, 9207

NOTICE OF DEPOSITION

PLEASE TAKTE NOTICL, ilat pursuannt to Rule 3.33(c) of the Federal Trade Commission’s
Rules of Practice for Adjudicative Proceedings, complaint counsel will take the deposition of
respondent American Home Products Clorporation, as represented by one or more designatod
ollicers, direciors, or olher employees most knowledgeable regarding the matters set forth in
Exhibil A to this notice. This deposition will be conductzd before some person authorized by
law to administer oaths, and will continus Fom day & day uatil completed. The testimony will
be recorded by stenographic means. The deposition will be taken at the offices of fhe Federal
Trade Cornmisston, 601 Permsylvania Avenne, N.W., beginning on July 9, 20061 at 9,00 AM.

Dated: June 25, 20{3]

Andrew ﬂﬁnahurg_%

Complaind Counsel



EXHIBIT A

TOPICS OF INOUIRY

fixplanation ol the document labeled Fxiibit One (Bates No. AFP 13 00025) in the
Investigational Hearing for Michael S, ey which took place on October 5, 2000, This
explanation would include, but is nol limited to, testimony as to whoe created the
document, why it was crested, how 1t was created, when it was created, what are the
assumptions which underlay the figures, anaiysis, or other facts presented, the meaning of
any tenms, assumptions, ot ather words listed, 16 whom il was distribnied, who used it
and iz what capacity, and any other relevant information pertaining to the document.
Additional specific topics of inguiry mclude the source of the data in Exhibit One and
what said data veflects, including which products, fonns, dosage strengths, and chemical
compounds are covered or mcluded.

Explanation of the document iabeled Exhibit Four (Bates No. AHI' 13 (0115) in ihe
Invesiugational Heanng for Michacl 5. Dey which took place on October 5, 2000, This
explanation would include, but is not limited to, testimony as to who created the
document, why it was created, how it was created, when it was created, what arc the
assumiptions which underlay the figures, analysis, or other facts presented, the meaning of
any terms, assumptions, or other words listed, to whom it was distributed, who used it
and in whal capacity, and any other relevant mformation perlaining to the document.
Additional specific topics of mquiry include an cxplanation of assumption three, which
reads “ESI Lederle enters with other bvo competitars”, the basis of assumption [our,
which reads “Price settles at 50% of brand first year and declines 15% there afler”, and
the market of which ESI's generic share is calcnlated on the chart.

Explanation of the document labeled Exhibit Five (Bates No. AHP 13 00117) in the
Investigational Hearing for Michael S. ey which took place on Cotober 3, 2000. This
explanation would include, but 1z not linmied lo, teslimony as to who crested the
document, why it was created, how it was created, when it was created, what are the
assumptions which vnderlay the figures, analysis, or other facts presented, the meaning of
any feonis, assumptions, or ather words hsted, to whom it was distabuted, who used i
and in what capacily, and any other relevant information peitaining to the documment.
Additional specific topics of inquiry include an explanation of to what the phrase in the
documeni which rcads “ESI incurs tegal cost to fizht Koy’ relers,

Explanation of the document labeled Exhibt Six (Bales No. AHP 13 00118} n the
Investigational Hearing for Michael S. Diey which took place on October 3, 2000, This
explanation would include, but is not limiled 1o, testimony as 1o who created the
document, why it was created, how it was created, when 1t was created, what arc the
assumptions which nnderlay the fipures, analysis, or other facts presented, the meaning of
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amy 1erns, assnmptions, or other words listed, to whom it was disiributed, who used it
and in what capacity, and any other relevant information periaimng fo the document.
Additional specitic topics of mquiry include any and all reasons why generic prices in
Exhibit Six are higher than generic prices in Exinbit Five.

Explanation of the document laheled Exhibit Seven (Bales Nos. AHP 13 00104; AHP 13
OO100-00114) in the Investigational Hearing for Michael 5. Dey which took place en
Oclober 5, 2000, This explanation would inciude, but is not fimited to, testimony as to
who created each and every page of the document, why they were created, how they were
created, when they were created, what are the assumplions which underlay the figures,
analysig, or other facts presented, the meaning of any terms, assumptions, or other words
listed, 1o whom they were distnbuted, who nsed them and m what capacity, and any other
relevant information pertaining o Exhihit Seven. Additional specific topies of inguiry
include the source of the figures Listed in the row labeled “Substiiution Rale™ found on
AHT 13 00106, wiich products were included in the markel shares found on AHP 13
00106-G0114, and how the fipures listed in any row labeled “Generic Poce™ found on
AHI 13 00106-001 14 wrere determined.

Fxplanation of the docoment labeled Exhibit Eight (Bates Nos. ATIP 13 00158-00184) in
the [nvestigational MHearing for Michael 8. Dey which took place on Qctober 5, 2000,
This explanation would melude, bot is not limited to, estimony 25 10 who orgated each
and every page of (he document, why they were created, how thoy were created, when
they wors ercatod, whaf are the assumptzons which onderlay #hé fipurcs, analysis, or other
facts presentcd, the meaning of any terms, assumptions, or ofher words listed, to whom
they were disteibufed, who used them and in what capacity, and any other relevant
information pertaining to Exhibit Hight. Additional specific topics of inguiry include
what dosage forms or strengths are inclnded in the fignres listed under “Total Potassinm
harkel” found on AHP 13 00158, what is included 1n the figures hsted under “K-Thy 20
mEq Gross Sales” found on AHP 13 (0158, to what specific years the headings “Year-1",
“Year-2", “Year-3", Year-4", ind “Year-5" on AHP 13 00158 refer, and the relationship
belween the forecasts on AHP 173 0015800163 and those on AHP 00164-001 84,



CERTIFICATE OF SERVICE

L, Andrew S. Ginsburg, hercby certily that on Junc 25, 2001, T cansed a cupy ol the Notice
of Deposition io be served upon the lollowing persons by Federal Txpress and electronic mail

{athy Hoffman, Esqg.

Amold & Porter

555 Twelfih Sfreet, LW,
Washington, D.C. 20004-1206

Lavra 5. Shores, Esq.

Howirey Simon Arnold & White
1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20{04-2402

Chnstopher M. Curran, Esep
White & Case LII'

601 131h Streel, NLW.
Washnglen, D.C. 20005

oy,

Andrew S,
Cormplainl Counsel



ARNOLD & PORTER coty ot

Cathy, Hallman&iapartetenm

230,547 5173
22942, 595%4 Fax

555 Twalfth Stroct, MW
Wistdngton, DO 20004-1 706

Juiy 20, 2001

BY YELECOPY & ULS. MAIL

Andrew 3. (nnshurg, Hag.
Bureau of Compatition

Federal Trade Commission

601 Pennsylvania Avenue, NW
Washingion, [, C. 20580
Telecopy: (2023 126-3384

Re:  In the Matier of Schering-Plough Corp., Upsher-Smith
Laboratories, and American Home Products, Dacket No. 9297

Dicar Andrew:

I am writing i response to your letter dated July 13, 2001 and to complaiot
counsel’s rule 3.33(c) Notice of Deposition, dated June 25, 2001. As you know from our
prior discussions, we have been working diligently to Jocate responsive information and =
comnpay witess to wslify about those documents and matters set forth in the Notice of
Depasition. While'conducting thal investigation, we recenlly have leamed that most and
likcely ali of the documents relerenced in the Notice of Deposition are profected from
discovery by the atiomey-client privilage and by the attomey work product doctrine.
Specifically, during the conese of aur investipation to respond ta fhie Nofice of
Depaosition, we have leamed that those documentls marked as Exhilts 4-6 and § to the
Ociober 5, 2000 pre-Complaint deposition of Michaci Doy, Ph.D. were preparcd at the
regqnest of cornse! and contain the mental impressions of counsel. Based upon what we
have learmed, 1t alzo1s Jikely that Exhibiis 1 and 7 1o Dr. Dey’s deposilion were prepared
al the regquest of counsel, and thercfore alse are pnviloged. Howoever, we shill arc
finalizing our imvestigation af that question,

Simnfarly, durmng our 2ule 3.33{c} investigation, we also learned that fwa
additional documents, bearing bates numboers AHP 13 00089 — 93 and AHP 13 00097 —
99, weré prepared al the request of counsel and contain the mental impressions of
counsel.' Those documents therefore also are prolecied from discovery by the attomey-

*“fwa other decwments, bearing bates numbers AHP 13 000121 — 125 and AP 13 00130 — 131, also may
have been prepared at the reanest of eonnsel, and therefowe nlay also be prvileped, but we still are
fimalizing car investipation of thst quastion,




ARNOLD & PORTER S

202942 5933 Fax

558 Twelih Strest, MW
Wazbhungton, LG 20004-1200

Andrew 5, (nnsburg, Esq.
July 24, 2001
Fage 7

clicnt privilege and the attorney work product doctnne. Each of these documents was
inadvertently produced to the staff at the Bureau of Competition during the FTC™s pre-
Complaint 1nvestigation.

We hereby reguest that you immediatel y return the six documents that we have
confirmed are pnvileged and were inadvertenily produced, as well as any copies yon may
have made thercof, to me by no later than FFriday, Tuly 27, 2001. We also bereby request
that you immeadiataly retrieve and retum any copies of these documents which complamt
counsel has distiibuted to others, including experts, by thal date. 1 you have any copics
of these documents that contain the mental impressions ol counscl and/or other work
product notations, we ask that you imimediately destroy those copies. Lastly, we ask that
you relumm 1o me all coples of Dr. Dey’s Oclober 5, 2000 deposition transenpt so that we
may redact alf testimony relating to the privileged decuments. We will retum the
tedacted copies of the transcripls © you onee we lave done so. The eturn of these
privileged documents is mandated by the law applicable 10 this cage, Tudge Chappell’s
prior miings on similar 1ssues in the Hoechst/Andrx imatter and by the language and spint
of the Proteclive Order in this case, specilically paragraph L7 thereof.

By copy of this letter, we are requesting counsel for respondents Schenng-Plough
and Upsher-Smith to follow the sume procedures.

Because most and likety all of the documents identified in Complaint Counsel’s
Tnne 25" Notice of Deposition are prvileged, AR will not be producing a Enle 3.33(c)
witness in response to the Notice at this time. As soon as we determine whether Fxhibits
1 and 7 are privileged, we will notify you. Should i turn out thaf those documents are
not prvileged, then we will contact you to determine whether complaint counsel would
like 2 Bule 3.33 (&) witness s to those documents.

If you have any questions about any of the issues set forth in this letter, then
please call me.

Sincerely,

A i [

L th’fL? 'N&}Lf«Aa_ﬂ
Cathy Hoffman

o Karen Bokat, Esq,



ARNOID & PO RTTR ML )

088 Pl flh Street, MU
Washingion, DC 20004 -1206

Andrew 8. Ginsburg, Fsqg.
July 20, 2001
Papc 3

Laura Shores, Esq.
Christopher Curran, Esq.



ARNOLD & PORTFR

F0Z.942. 999 Fax

ELE Twwelith Strect, MW
Waghingtan, [H 20004- 206

Andrew S, Ginsburg, Esg.
July 20, 2001
Page 4

bee:  Dlliot Feinberg, Haq.
207 Team



LRITET STATES (3F AMEREKA

FEDEEAL TRADE COMMISSIKON
WASHMGTON, 0.C. 20580

Bureau of Sompetiion

Amdiey 5. Albet, Ean.
Direct Dial: 302-326-3670
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¥ia FAaCsiMILE AND TILE. Man.

Cathy Ioffinan, Ksq.

Amold & Porfer

535 Twelfth Strect, N.W.
Washington, D.C. 20004-1200

Re:  In the Matter of Schering-Plough Corp., Upsher-Smith Laboraiorics, and
American Home Froducts Corp., FTC Docket No. 2297

Dear Cathy:

I atn wriling in response to your letters dated July 20, 2001 and July 25, 2001, You have
aslced complaint counsel {o relum Exhibils 4-6 and § of the October 5, 2000 Investigationzl
Rearing of Michael 5. Dey, PiLD., as well as AHP 13 00089-93 and AHP 13 00097-99, claiming
that all were inadvertenly produccd. For the reasons deseribed below, we have decided not to
retumn any of these decuments at this me.

First, you claim that returning these documents is mandaled by the “language and spinit”™
of Parapraph 17 of the Protective Order. We disagres. Paragraph 17 applies only to “[t]he
production or disclosure of any Discovery Matenal made afier entry of this Profective Order™
{cmaphasis added). The documents at issuc were produced on Febroary 22, 2600 and March 7,
2000, well before the filing of the Complainl, let alone the eniry of 1he Protective Order.

Inn addition, as the title of Paragraph 17 makes clear, that provision covers only the
“inadvertent”” production of documents. AHI*'s production of the disputed documents can in no
way be descnbed as inadverlont. Inadvertent or involuntary disclostues ocour, for cxample, when
in the midst of a voluminons productian, a privileged document is mistaken!y included.

Here, by contrast, AHP furned the materials over to the FTC more than onc year ago,
among a vory limited nuwmbcer of documents. Then, on October 5, 2000, complaint counsel used
mosl of the documents asked to be returned in ihe invesligational Heanng of Ur, Dey {Exhibits
4-6 and 8). AHP's auntside comnscl, Kenncth A. Letzler and Randal M. Shahcen, as well as 118
inside counscl, Elliot Feinberg, were preésent. During a hesmiing which lasted an entire day in
which the disputed documents were specifically revicwed by the witness and couasel, no one
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raised any priviloge issuc concemning o relating to any of these Exhibits. Since tiat hearing,
more than seven months ago, the documents have remaitied in the Commission’s possession and
still there was no assertion of any so-called “privilege” until last week, Under these (acts, there
is no credible argument that the documents were disclosed inadvertently.

Second, even under the procedures lard out 1n the Profectve Order for inadventently
produced decuments, we ars under no obligation to return matseials which on their face appear to
he non-privileged business documents, Thete 18 no evidence whatsoever that these documenls,
which include data, salez forccasts, and financial secnanios, reflcet any communisation befween
client and counsel needed for 2 claim of attorney-client privilege. Nor 1s there evidence of the
thouphts or mental impressions of counsel, which could form the basis for a claim of work-
product pnvilege. In additicn, the explatation provided m your lelter of July 25, 2001 as to why
you belicve the materials arc privilezed bas not altered our analysis based on a facial revicw ol
ihe documenis.

Fally, under the circumstances, AHP clearly has waived any povilege thal may have
attached at some point to the disputed documents.

We await the resulls of your mvestigation as to Exhibits 1 and 7 in the Investipaitonal
Hearing of Dr, Dey as well as ATIP 13 03121-125 and ATTT 13 00130-131.

We expecl thal AHY prompily will cither produce a witness, pursuant to Rule 3.33(¢), 1in
response 1o the Notice of Deposition dated June 25, 2001, or petition the court for a protective
arder. I you bave any guestions aboul our IGsponss, please contact me al 202-326-3670.

Sineercly,

Shnd b Pkt —

Bradicy 4. Alber, Fisq.

cC: Laura 8. Shorcs, Esq.
Christopher M. Corran, Bag,



